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Arising out of Order-in-Original No GNR-STX-DEM-DC-43/2015 dated : 29.07.2015 Issued by:
Deputy Commissioner, Central Excise, Din: Gandhinagar, A’bad-lil.

g ardierepdr / ufrard) @1 9™ vd uaT Name & Address of The Appellants/Respondents

M/s. Shri Popgtbhai Sharadbhai Thakkar, Proprietor of M/s.Divya Construction
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :- '
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Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appelliate Tribunal (CESTAT) at O-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service
Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against (one of which
shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of
service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of
Tribunal is situated.
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iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise
(Appeals) (one of which shall be a certified copy) and copy of the order passed by the Central
Board of Excise & Customs / Commissioner or Dy. Commissioner of Central Excise to apply to the
Appellate Tribunal. :
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2. One copy of application or O.1.O. as the case may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-| in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section
35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under section
83 of the Finance Act, 1994 provided the ‘amount of pre-deposit payable would be subject to
ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)  amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

—>Provided further that the provisions of this Section shall not apply to the stay application and
appeals pending before any appellate authority prior to the commencement of the Finance (No.2)
Act, 2014,
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(4)()) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”
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ORDER-IN-APPEAL

This appeal has been filed by M/s Divya Construction, 29, Ambica Nagar,
Idgah Road, Palanpur (present address-Shri Popatbhai Sharadbhai Thakkar, Prop. M/s
Divya_ Construction, A-10, Sudarsam Apartment, Near Sai Baba Temple, Ghatlodia,
Ahmedabad) (hereinafter referred to as "the appellant”’) against Ordr-in-Original
No.GNR-STX-DEM-DC-43/2015 dated 20.07.2015 (hereinafter referred to as "the
impugned order”) passed by the Deputy Commissioner of Central Excise, Gandhinagar
Division (hereinafter referred to as “the adjudicating authority”).

2. Brief facts of the case is that during the coulrse of survey conducted by the
jurisdictional central excise officer, it was noticed that the appellant was providing
taxable services to M/s Gujarat Energy Transmission Corporation Ltd (GETCO) and no
service tax has paid on such taxable service. On further verification/investigation it was
noticed that the appellant has registered with service tax for “Construction of
commercial or Industrial Building and Civil Structure” since 2008 and providing services
to M/s GETCO during the period 2009-10 to 2011-12. for Rs.65,61,489/- and neither
paid any service tax on services nor filed ST-3 returns with the service tax department.
Accordingly, after granting exemption under Notification No.06/2005-ST dated
01.03.2005 and abatement under Notification 01/2006 dated 01.03.2006, service tax
amounting to Rs.2,04,980/- with interest was demanded under Section 73 of the Finance
Act, 19914 (FA) vide show cause notice dated 21.10.2014. The said show cause notice
also proposes for imposition of penalty under Section && (1) and (2) and 78 of FA. The
show cause notice was adjudicated by the adjudicating authority, vide the impugned
order and confirmed the demand with interest and also imposed penalty of Rs.5,000/-
each under Section 77 (1) and (2) and Rs.2,04,980/- under Section 78 of the FA. A
penalty under Rule 7 C of Service Tax Rules, 1994 for failure to furnish ST-3 return was
also imposed in the impugned order. The appellant has paid Rs.1,00,309/- with interest
amou_nting to Rs.22,797/- during the course of investigation and the same was

appropriated in the impugned order.

3. Being aggrieved, the appellant has filed the present appeal, wherein, they inter-
alia stated that against the total demand of Rs.2,04,980/- they had deposited
Rs.4,10,622/- and as per section 73(1) when tax has already been paid, provisions of of
section 73 of FA will not come into play, that also as per Board’s Circular
No.137/167/2006-CX 4 dated 03.10.2007 proceedings under Section 73 of FA shall
deemed to be concluded when liability of tax with interest and penalty is paid. The show
cause notice was issued by invoking extended period of five years which is not
appliéable to their case as they have not suppressed any facts and also not evaded tax
liability. The appellant has relied on various court/tribunal’s citation in their support.

4. . A personal hearing in the matter was held on 13.04.2016 and Shri Rohan
Thakkar, Chartered Accountant appeared for the same. He reiterated the submissions
made in the appeal memorandum and further submitted that duty has been paid in the
matter but not considered in the impugned order. He further submitted that the details of

15 days.
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5. | have carefully gone through the facts of the case and submissions made by the

appellant in the appeal memorandum as well as during the course of personal hearing.

5.1 In the instant case, | find that the matter is relating to the service tax liability of
service “Commercial or Industrial Construction” provided by the appellant to M/s GETCO
during the period from 2009-10 to 2011-12. In the case, | find that the appellant has not
disputed the liability of service tax as confirmed in the impugned order. In the
circumstances, | do not find worth to discuss further regarding the liability of service tax
against the service rendered by them in the matter. The contention made by the
appellant in the matter is that they have paid total amounting to Rs.4,42,357/-( with
interest) against the demand of Rs.2,04,980/- with interest and penalty, in respect of the
said service rendered for the disputed period, however, the adjudicating authority has
not considered the total amount paid but considered Rs.1,00,309/- with interest of
Rs.22,797/- at the time of investigation i.e on March 2013. Therefore, the case was
required to be concluded by the department and no further recovery as alleged in the

impugned order is applicable.

52 In the impugned order, | find that the demand was pertaining to the income
received by the appellant towards their service provided during the period 2009-10 (for
Rs.46,58,987/-), 2010-11 ( for Rs.1,10,191/-) and 20011-12(for Rs.17,92,311/-) and the
service liability of Rs.2,04,980/- has been calculated by the department after granting
exemption notification NO.6/2005-ST and abatement under relevant notification
01/2006-ST. Para 3.7 and 3.14 of the impugned order clearly states the details of above
mentioned value and tax liability for the disputed period. The appellant's submission that
they have paid Rs.4,42,357 (with interest) towards the service rendered during the
disputed period, out of which Rs.1,85,075/-and Rs.1,34,176/- paid on 01.06.2009 and
01.08.2009 respectively appears to be not relevant to instant case tax liability, Iooklng
into the facts and circumstances of the case. The tax liability of the service rendered, on
the basis of calculation mentioned in para 3.14 of the impugned order, comes to
Rs.1,74,304/- for the year 2009-10, Rs.3,745/- for the year 2010-11 and Rs.26931/- for
the year 2011-12. Against which the appellant said to be paid Rs.1,85,075/- on
01.06.2009, Rs.1,34,176/- on 01.08.2009 towards their tax liability on the service
rendered appears to be not correct. The appellant has not revealed that the tax liability
so paid covered for which disputed period. Whether it is for the period pertained to 2009-
10 as advance payment or only for the period of April 2009 to July 2009. The appellant
have not submitted any details regarding such payment to prove that the same is
pertaining to the service rendered by them for the disputed period i.e from 2009-10
onwards. In the circumstances, the said argument appears as false, especially in the
circumstances, the tax liability actually comes less than what they paid during 2009-10.
On other hand, the investigation and the impugned order clearly indicated that they have
not discharged the tax liability for the disputed period for the service rendered to
GETCO. Further, the other argument of the appellant is that they have submitted.al the
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filed any written submissions. Further, the appellant during the course of personal
hearing before me stated that they are going to submit a details regarding payment
which they have already made in the matter, duly verified by the range superintendent.
However, the said details are also not submitted by them within the stipulated period. |
find that ample opportunity was provided by the original authority to substantiate their
claim and also during this appellate stage, however, pérty has failed to make any

submission.

5.3  From the facts and circumstances as narrated above, | find that the adjudicating
authority has correctly confirmed the demand with interest for the disputed period in the
impugned order. As regards penalty imposed by the adjudicating authority, | find that
though the appellant has registered with service tax department in the year 2008, they
never disclosed the details of income received towards the service rendered and also
not filed any ST-3 returns. The details came on only when the department conducted
survey/enquiry. Thus, the penalty imposed on Section 78 of FA by the adjudicating.
‘authority is proper and correct. The other penalty imposed under Section 77(1) and (2)
of FA and Service Tax Rule 1994 is also warranted looking into the circumstances of the

case,

5.4  In view of above discussion, | do not find any merit to interfere the order passed
by the adjudicating authority and the same is upheld. The appeal filed by the appellant

is rejected.
ﬁHANKER)
COMMISSIONER (APPEAL-I)
CENTRAL EXCISE, AHMEDABAD
Attested

M( ' Date: 26/04/2016
(Mohanan V.

Superintendent (Appeal-l)
Central Excise, Ahmedabad
BY R.P.A.D

To,

M/s Divya Construction,

29, Ambica Nagar, Idgah Road,

Palanpur '

(present address-Shri Popatbhai Sharadbhai Thakkar, Prop. M/s Divya Construction, A-
10, Sudarsam Apartment, Near Sai Baba Temple, Ghatlodia, Ahmedabad)

Copy to:-

1 The Chief Commissioner, Central Excise Zone, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-li|

3. The Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad-lll

4. JThe Dy. / Asstt. Commissioner, Central Excise, Division- Gandhinagar,
/Ahmedabad-lll

Guard file.
6. P.Afile.
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